On September 26, 2017, the Connecticut Supreme Court decided the case of Sepega v
DeLaura. Attorney Gerald Sack argued the case before the court. In the ruling, the Supreme Court
reversed a trial court decision which had restricted the rights of police officers and firefighters who
are caused injury on the job to pursue claims for damages against wrongdoers. This is a seminal
ruling of significant imp01iance to first responders. The case has now been returned to the
Middletown Superior Comi, and the hope and expectation is that the plaintiff, Officer Sepega, will
ultimately be awarded just compensation for his on the job injuries.
A copy of the court ruling is attached.
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1l1e plaintiff, a municipal police officer, brought a negligence action seeking
to recover damages for certain personal injuries that he sustained while
attempting to force entry into the defendant's home. Specifically, the
plaintiff alleged that the defendant had entered the home in violation
of a protective order, locked himself inside, and threatened to cause
ham1 to himself. Tiw plaintifffmther alleged that, through these acts, the
defendant had negligently created conditions that required the plaintiff
to forcibly enter the home. Tiw defendant filed a motion to strike the
complaint pursuant to the common-law firefighter's rule, which generally
bars firefighters and police officers who enter piivate property in the
exercise of their duties from biinging civil actions against the landowner
for htjurics caused by defective conditions on the property. The trial
court granted the defendant's motion, concluding that the plaintiffs
claim was barred by the firefighter's rule. The trial court subsequently
rendered judgment for the defendant, from which the plaintiff appealed.
Held that the hial court improperly granted the defendant's motion to
strike the plaintiff's claim of ordinary negligence, this court having
concluded that the firefighter's rule should not be extended beyond
claims alleging premises liability: the various public policy considerations underlying the firefighter's rule did not support the expansion of
that rule to claims of ordinary negligence in light of this state's statutory
(§ 52-572h [l]) abolition of the assumption of risk doctrine, the fact that
other public sector employees may pursue recovery in similar cases, and
the absence of any evidence of a chilling effect on calls for emergency
assistance; moreover, the defendant's assertion Uiat Kaminski v. Fairfield (216 Conn. 29) suppm1s barring negligence claims by public safety
officers was foreclosed by this court's subsequent decision in Levand.oski v. Cone (267 Cmm. 651), which explicitly declined to extend the
firefighter's mle beyond the context of premises liability.

(11ireejustices concurring sepamtely in one opinion)
Argued Februaiy 22--officially released September 26, 2017

Procedural History

Action to recover damages for the defendant's alleged
negligence, brougl1t to the Supe1ior Co Ult in the judicial
dist1ict of lvliddlesex, where the defendant filed a
motion to strike the plaintiffs complaint; thereafter,
the colllt, Anrigemma, J., granted a motion to intervene
filed by the town of Clinton; subsequently, the comt,
Vitale, J., granted the motion to st1ike, and the colllt,
Aurigem:ma, J., granted the defendant's motion for
judgment and rendered judgment thereon, from which
the plaintiff appealed. Reversed; further proceecl-ings.

Gerald S. Sack, with whom, on the b1ief, was Jona-

than A. Cantor, for the appellant (plaintiff).
Keith S. McCabe, for the appellee (defendant).

Opinion

EVELEIGH, J. The common-law firefighter's rule provides, in general tenns, that a firefighter or police officer
who enters private prope1ty in the exercise of his or
her duties generally cam10l bring a civil action against
the ])rope1ty owner for injw-ies sustained as the result
of a defect in the premises. See Levandoski v. Cone,
267 Conn. 651, 653-54, 841 A.2d 208 (2004). The p1incipal issue in this appeal is whether the firefighter's rule
should be extended beyond the scope of premises liability so as to bar a police officer from recovering, w1der
a theory of ordinary negligence, from a homeowner
who is also an alleged active tortfeasor. The plaintiff,
Robe1t Sepega, 1 a municipal police officer, appeals from
the judgment of the trial cowt in favor of the defendant,
Lawrence R. DeLaw-a, follO\ving the granting of a
motion to st1ike. In granting that motion, the trial court
concluded that the firefighter's rule barred the plaintiffs
sole claim, which sormded in ordinary negligence. We
conclude that the firnfighter's rule should not be
extended beyond· claims of premises liability and,
accordingly, reverse the judgment of the trial cow-t in
favor of the defendant and remand the case to the tlial
comt for fmther proceedings.
The follO\ving facts, as alleged by the plaintiff in his
an1ended complaint, and procedural history are relevant to the present appeal. The plaintiff, while in the
cow-se of his employment as a municipal police officer,
responded to a call at a premises owned by the defendant. The call indicated that the defendant had locked
himself inside his home and was threatening to harm
himself. After aniving at the premises and making
numerous requests of the defendant for entry into the
home, the plaintiff ultimately attempted to kick in a
door and, in doing so, sustained selious injmies. The
plaintiff alleged that the resulting damages were caused
by the negligence and carelessness of the defendant.
Specifically, the plaintiff alleged that the defendant had
negligently "created conditions which mandated that
the plaintiff, as a police officer, forcibly enter the premises in order to prevent harm to the defendant or to
others." In suppmt of this clain1, the plaintiff alleged
that the defendant "had violated a protective order by
ente1ing and remaining in the premises," was "threatening to hann himself," and was "w1cooperative ,vith
police requests to come to the door and speak to them."
We note that the complaint does not make any allegations against the defendant relating to dangerous or
defective conditions on the premises.
The defendant filed a motion to stlike the amended
complaint, and the plaintiff objected. On September 15,
2015, the tiial court issued a memorandum of decision
denying the defendant's motion to stiike. Thereafter,
the defendant filed a motion for articulation that the
cmnt, sua sponte, recast as a motion for reargument

and reconsideration. After hearing argument from the
parties, the tiial court vacated its original decision and
issued a new memorandum of decision granting the
defendant's motion to strike on October 29, 2015. The
defendant then filed a motion for judgment, which the
tiial court granted. Titis appeal followed. 2
"We begin by setting out the well established standard
of review in an appeal from the granting of a motion
to stlike. Because a motion to stiike challenges the legal
sufficiency of a pleading and, consequently, requires
no factual findings by the t,·ial cowt, our review of the
cowt's ruling ... is plenary. . . . We take the facts
to be those alleged in the complaint that has been
stlicken m1d we construe tile complaint in the manner
most favorable to sustaining its legal sufficiency. . . .
Thus, [i]f facts provable in tl1e complaint would supp mt
a cause of action, the motion to st1ike must be denied.
. . . Moreover, we note that [w]hat is necessarily
implied [in m1 allegation] need not be expressly alleged.
. . . It is fwldmnental that in determining the sufficiency of a complaint challenged by a defendant's
motion to stiike, all well-pleaded facts and those facts
necessmily implied from the allegations m·e taken as
admitted. . . . Indeed, pleadings must be construed
broadly and realistically, rather than nmTowly and technically." (Internal quotation marks omitted.) Geysen v.
Ser;uritas Sec1trity Services USA, Inc., 322 Conn. 385,
398, 142 A.Sci 227 (2016); see also Coppola Constructicrn
Co. v. Hoffman Enterprises Ltd. Partnership, 309
Conn. 342, 350, 71 A.3d 480 (2013). "TI1e issue of
whether to recognize a common-law cause of action in
negligence is a matter of policy for the court to determine based on the changing attitudes and needs of
society." Orwig v. Driscoll, 262 Conn. 312,339,813 A.2cl
1003 (2003). We note that, because the firefighter's rule
is rooted in the common law, it "is subject to both
legislative and judicial moclification." Ascnitto v. Fan·icielli, 244 Conn. 692, 698, 711 A.2cl 708 (1998). We also
note tllat, "because the firefighter's rule is an exception
to the general rule of tmt liability that, as between an
innocent party and a negligent pmty, any loss should be
borne by the negligent pmty, tile burden of persuasion
is on the pmty who seeks to extend the exception
beyond its ti·aclitional bounclmies." Levandoski v. Cone,
supra, 267 Conn. 661.
On appeal to this comt, the plaintiff asse1is tllat the
trial cowt inconectly granted the motion to strike
because his claim is not bmTecl by tile firefighter's rule.
Specifically, the plaintiff asserts that his clain1 is controlled by this comt's decision in Levandoski v. Cone,
supra, 267 Conn. 654, in which tl1e firefighter's rule was
limited to claims of premises liability. In response, the
defendant claims that the tlial comt conectly granted
his motion to stiike because tllis case is distinguishable
from Levandoski. Instead, tl1e clefendm1t assetis that
Kaminski v. Failfield, 216 Conn. 29, 578 A.2cl 1098

(1990), governs the plaintiff's claim. We agree \\~th
the plaintiff.
In Kwminski, this court considered whether paIH1ts
could be held liable for injwies that a police officer
received when accompaI1ying mental health workers
to a home in response to a request for mental health
assistance to control the behavior of fill adult son. Id.,
30. The injured police officer relied on the following
two themies of liability in suppmt of his claim: (1) the
paI·ents owed hin1 a duty of caI·e pursuaI1t to § 319 of
the Restatement (Second) of Tmts because, in permitting their adult schizophrenic son to live ,vith them, they
tmdertook a custodial relationship that encompassed
responsibility for controlling his behavior; aI1d (2) the
paI·ents were negligent in failing to Wfil11 the police
officer of the son's dangerous and violent propensities,
and that he possessed several axes. Id., 33-36. This
cowt rejected the police officer's firnt claim, holding
that the paI·ents clid not owe the police officer a duty
of care because, in permitting their adult schizophrenic
son to live ,vith them, they had not tmdertaken a custodial relationship that encompassed responsibility for
controlling his behavior. Id., 36. In rejecting the police
officer's reliance on Tamsoff v. Regents of University
of Califomia, 17 Cal. 3d 425, 551 P. 2d 334, 131 Cal.
Rptr. 14 (1976), this cowt further concluded that the
parents were not negligent in failing to warn the police
officer of their son's dangerous and violent propensities, and that he possessed several axes, because the
parents did not have a professional relationship ,vith
their son and because the police officer was not a specifically identifiable victin1. Kaminski v. Fai?fielcl, supra,
216 Conn. 37. This comt explained that the parents
"caimot be held liable [to the police officer, who was]
acting as a trained esco1t for a mental health team on
a visit to a disturbed patient known to be agitated and
to have access to axes." Id., 38. 3
In Levandoski, a police officer brought a clain1
against a suspect for irtjuries he sustained during a
pursuit. Levwndoski v. Cone, supra, 267 Conn. 654-56.
The issue before this comt in that case was "whether
the firefighter's rnle should be extended beyond the
scope of premises liability so as to bill· a police officer
from recovering, based on a claim of ordinary negligence, from a tortfeasor who is neither an owner nor
a person in control of the premises." Id., 654. This comt
held that the firefighter's rule "should not be extended
to a nonpremises liability case .... " Id., 661. In reaching this conclusion, we noted that, "[b]ecause the firefighter's rule is an exception to the general rule of
tmt liability that, as between an innocent paity and a
negligent paity, any loss should be borne by the negligent paI·ty, the burden of persuasion is on the paI·ty who
seeks to extend the exception beyond its traditional
boll!1daiies," aI1d that "the history of and rationales for
the [firefighter's] rule persuade us ... that it should

be confined to claims of premises liability," Id. In acldition, after biiefly discussing Kaminski, this comt limited the breadth and scope of that case by concluding
that, "we agree with those jmisdictions that have
framed the [firefighter's] rule as one that relates specifically to premises liability . . . . " Id., 664.
In Levcindoski, we explained the history of the firnfighter's rule in this state as follows: "This comt first
applied the firefighter's rnle in Roberts v. Rosenblatt,
146 Conn. llO, 148 A.2d 142 (1959). In that case, the
plaintiff firefighter, who had responded to an alarm,
sought to recover from the defendant landowners based
upon the defendants' negligent maintenance of their
propeity. . .. TI1e tlial comt declined the defendants'
request to charge the jmy, as a matter of law, that the
plaintiff was a licensee upon the defendant's prope1ty
and that the duty which the defendants owed to the
plaintiff was lintited by that relationship. . . . This
comt stated: Upon these facts, the cmnt should have
instrncted the jury as a matter of law that the plaintiff
entered upon the prentises in the pe1fo1n1ance of a
public duty ll!lder a pennission created by law and
that his status was aldn to that of a licensee and the
defendants owed him no greater duty than that due a
licensee. . . .4

"In Furstein v. Hill, [218 Conn. 610, 590 A.2d 939
(1991)], we considered whether to extend the firefighter's rule to a police officer. We phrased the issue as
whether a police officer occupies the status of an invitee
or of a licensee when, in the comse of pe1fomting his
official duties, he is irtjmed by a defective condition
on the property of a landowner. We read Roberts as
[adopting] the principle expressed in the Restatement
(Second) of Tmis, § 345 (l), that the liability of a possessor of land to one who enters the land only in the
exercise of a privilege, for either a public or a private
purpose, and inespective of the possessor's consent,
is the same as the liability to a licensee. . . . We concluded that the rule applies to police officers as well
as firefighters .... In doing so, we gave three reasons
for extending the rule to police officers. . . .
"The first reason was cast in te1n1S of the similruity
of the roles of firefighters ru1d police officers, and the
reasonable expectations of lru1downers regru·ding those
two types of public officers. . . , The second reason
was essentially a reiteration of the doctrine of assll!l1ption of the 1isk. . . . TI1e third reason rested upon the
combination of the avoidance of double taxation upon
landowners and the availability of workers' compensation benefits to compensate the irtjmed firefighter or
police officer." (Citations omitted; footllote added;
internal quotation marks ontitted.) Levandoski v. Cone,
supra, 267 Conn. 658-61.
In Levandoski, this comt concluded that "[t]his backgroll!ld persuades us that the rule should not be

extended to a nonpremises liability case, such as the
present appeal. Because the firefighter's rule is an
exception to the general rule of tort liability that, as
between an innocent party and a negligent party, any
loss should be borne by the negligent party, the burden
of persuasion is on the party who seeks to extend the
exception beyond its traclitional botmdaries. The history of and rationales for the mle persuade us, however,
that it should be confined to claims of premises liability." Id., 661. 5
On appeal to this comi, the defendant asse1is that
Levcvncloski can be clistinguished on the ground that,
unlike the present case, the cause of action in Levandoski was not against a homeowner. Levcvncloski v.
Cone, supra, 267 Corn1. 654-56. TI1e defendant contends
that Kaminski was not overruled by Levandoski and
that Kmninski did not present a claim smmding in
premises liability. Kaminski v. Fairfield, supra, 216
Corn1. 37. We are not persuaded. Our statements subsequent to Kaminski indicate the fu'efighter's rule should
be limited to claims of premises liability. Kcvnd:nski
may be distinguished because it was a claim of vicarious
liability, in that the parents in that case did not cause
the dan1age to the police officer, and they could not be
held liable for the actions of their adult son. Id., 36---37.
We also note that the decision in Levandoski can1e
fomteen years after the decision in Kaminski, yet this
comi still expressly lintited the firefighter's mle to
premises liability cases. 6
The plaintiff contends that the public policy considerations often cited for the firefighter's rule not only do
not justify expancling the applicability of the rule to
general negligence claims, but they also suggest the
rule should be abolished or lintited to prentises liability
claims. In response, the defendant claims that, although
the firefighter's rule essentially began as a mle of premises liability, "that basis has frequently been abandoned
asjmisdictions have moved away from archaic categmizations such as licensee and invitee." See Englcmd v.
Tasker, 129 N.H. 467, 469, 529 A.2d 938 (1987) ("[t]his
basis for the rule is clU'rently without justification, given
the modem rejection of the licensee-invitee clistinction
in New Hampshire"); see alsoBerko v. Free/a, 93 N.J. 81,
85, 459 A.2d 663 (1983) (''the fom1alistic classification
of invitees, licensees and trespassers no longer forms
the basis of the mle"). TI1e defendant next assetis that
"the rnajmity of jurisdictions that have established tl1e
firefighter's rule have extended [it] to nonprentises liability [cases] . . . ." The defendant further asse1is that
Levcincloski did not overruleKmninski, and that Levandoski does not apply to the present case because Levandoski clid not involve an action against a landowner.
The defendant argues that Kaminski is more on point
because, in that case, this comi did not allow an action
by a police officer alleging a nonprentises liability claim
against a landowner. He fmiher maintains that the claim

in the present case should not be allowed because the
injury occurred as part of the plaintiffs duties as a
police officer.
"The most often cited policy considerations [in support of the firefighter's rule] include: (1) [t]o avoid placing too heavy a burden on premises owners to keep
their premises safe from the unpredictable entrance of
fire fighters; (2) [t]o spread the risk of ... iajuries to
the public through workers' compensation, salary and
f1inge benefits; (3) [t]o encournge the public to call
for professional help and not to rely on self-help in
emergency situations; and (4) [t]o avoid increased litigation." Christensen v. Murphy, 296 Or. 610,619,678 P.2d
1210 (1984). Proponents also cite "double taxation" as
another policy consideration in favor of the firefighter's
mle. Levcindoski v. Cone, supra, 267 Conn. 660-61. We
consider each of these policy considerations in turn.
By focusing on a firefighter or police officer as a
class from whom a premises owner needs irnmwtity
from liability, not on the reasonableness of the activity
of the prentises owner in the circumstances, the first
policy consideration operates as a veiled form of an
assumption oflisk analysis. This legislature of this state,
however, has abolished the assumption of lisk doct1ine.
See General Statutes § 52-57211 (l); 7 see also Levandoski
v. Cone, supra, 267 Conn. 662-63. As a result, this policy
consideration fails to support an extension of firefighter's rule in the present case.
The defendant asseits that we should recognize a
clifference between a "plirnary" assumption of 1isk,
which alises from the "special relationship between the
firefighter and the public," and a "secondmy" assumption of risk, which mises from an individual firefighter's
decision to encounter a pmticular 1isk. The defendant
argues that, while Connecticut may have abolished the
latter, it did not abolish the reasoning underlying the
former. Thus, the defendant argues that a firefighter
may assun1e a lisk, in the broader sense, when tllat
lisk is inherent to his or her occupation. We are not
persuaded. There is no indication in § 52-57211 (l) that
the legislature intended to differentiate between
degrees of assumption of risk. TI1e doctrine was abolished in its entirety. It would be both Wlfair and incongmous, therefore, for this comt to rely on the
assumption of 1isk doctline as a basis for extending
the firefighter's rule beyond prentises liability claims
when the clear public policy of our state is contrmy to
the ve1y rationale for that doctline. Regm·dless of the
continuing vitality of the firefighter's rule as it relates
to premises liability claims, it ce1iainly should not be
extended on the basis of the common-law doctline of
assumption of lisk. 8
Fwthennore, as this court explained in Levandoski,
"tile firefighter's mle is essentially a rule of prentises
liability. The distinction upon which it rests, namely,

whether the plaintiff is an invitee or licensee, is itself
a distinction that exists in om law only with regard to
claims based upon premises liability, and the cliffering
duties of care that emanate from those distinctions are
cast in terms of a landm,~1er's duty to persons on his
or her land. We have recognized that the rule is clirectly
applicable [to] an issue of landowner liability . . . .
We have declined to extend the rule to a case in which
the plaintiff firefighters sought to recover damages from
the defendant alaim company for il\imies and death
sustained as a result of a collision caused by the negligent maintenance and failure of brakes on their fire
engine while responding to a false alaim transmitted by
the defendant. ... This essential link to a lai1downer's
liability, as we [have previously] explained . . . is the
most compelling ai·gmnent for the rule, because of the
· reasonable expectations of landowners, and because
of the ensuing hardship that would be visited upon a
laiulowner in the absence of the rule. Indeed, we have
reiterated that this is [t]he most compelling ai·gmnent
for the continuing valiclity of the mle . . . . This argument simply does not apply if the defendant is not a
lai1downer. Indeed, neither the diffe1ing status of the
plaintiff nor the reasonable expectations of the defendant are relevant if the plaintiff is not engaged in entering the lai1d of the defendant. It would be anomalous,
therefore, to extend the rule to a case in which the
most compelling ai·gument for the rule is inapplicable."
(Citations omitted; internal quotation mai·ks omitted.)
Levandoski v. Cone, supra, 267 Conn. 661-62.
Indeed, in Levandoski, this comt explained that "to
the extent that the firefighter's rule rests on the doct1ine
of assumption of the risk, it would be inconsistent ,vith
the policy of om· general tort law to extend the rule
beyond its present confines. That policy is expressed
in ... § 52-57211, pmsuant to which the legislatme has
abolished the doctrine of assmnption of the 1isk in
negligence actions. Section 52-57211 (l) provides: 'The
legal doctrines of last cleai· chance and assumption of
Iisk in actions to which this section is applicable ai·e
abolished.' Subsection (b) of§ 52-572h makes the statute applicable to 'causes of action based on negligence
... .' TI1e present action is '[a cause] of action based
on negligence ... .' " (Footnote omitted.) Id., 662-63.
We next tmn to the clain1 that the firefighter's mle
is supported because it spreads the risk of firefighter's
injmies to the public through workers' compensation,
salaiy and fringe benefits. As the Supreme Comt of
Oregon explained, "[t]he weakness in the loss-spreading rationale ... is obvious. By denying a public safety
officer recove1-y from a negligent tortfeasor, the officer
is not directed to recover his damages from the general
public; rather the officer is totally precluded from recove1ing these damages from anyone. Contrast this ,vith
other public employees who ai·e injmed when confronting dangers on their jobs. The latter can recover work-

ers' compensation and salary benefits from the public,
but are also allowed additional tmt damages from the
third-party [tmtfeasors]." Christensen v. ivhl111hy,
supra, 296 Or. 620. For instance, either tl1e municipal
emergency medical technician, iajmed due to a homeowner's negligence in the maintenance of his property
while transporting a patient, or the nnrnicipal building
inspector, iajmed due to homeowner's negligence while
examining strnctures, is able to bting civil actions
against defendants who may be responsible for his or
her iajuries. However, "[u]nder the [firefighter's] rnle
the iajured public safety officer must bear a loss which
other public employees are not required to bear." Id.
Expanding such a rule would unnecessmily and improperly discliminate against public safety officers. While
there is cetiainly danger inherent in the job of being a
police officer or a firefighter, it is interesting to note
that, in terms of the most dm1gerous public sector jobs,
refuse m1d recyclable collectors were ranked as having
the fifth most dm1gerous overall job in the United States
in 2015, allead of both firefighters mid police officers.
United States Dept. of Labor, "National Census of Fatal
Occupational Injuries in 2015" (2016) p. 4, available at
https://www.bls.gov/news.release/pdfi'cfoi.pdf (last visited September 13, 2017). Despite these statistics, we
do not have a similm· rule for refuse and recyclable
collectors. Instead, a refuse and recyclable collector
may bring a civil action against third-patty tmtfeasors
responsible for his or her iajrnies if he or she is htjured
on someone's property.' If one of the foundations underlying the firefigllter's rule is that the job of police officers and firefighters m·e so inherently dangerous that
danger and iajury are pmt of the job, it hm·dly seems
justified to extend the rule when statistically there m·e
more dangerous public sector jobs in which we allow
the htjnred worker to pursue recovery from a thirdparty. See S. Maloney, United States Dept.ofLabor,
"Nonfatal Iajuries and Illnesses Among State andLocal
Government Workers" (2014) p. 8, available at
https://www.bls.gov/spotlight/2014/soii-gov-workers/
home.htm (last visited September 13, 2017) (for state
and local employees, nursing and residential cm·e workershave highest rate of nonfatal iajrnies).
The defendant claims that the firefighter's rule is also
justified because police officers and firefigllters receive
extra benefits as a result of their employment. We disagree. While there may be ce1iain additional benefits
negotiated ,vith mrnlicipalities as the result of rnlion
collective bm·gaining, we cannot discern any statute in
which the legislature has provided extra compensation
to police officers or firefighters as a result of their
employment. 10
The proponents of the firefighter's rnle claim that it
encourages the public to call for professional help and
not to rely on self-help in emergency situations. This
rationale has been cliticized by one legal scholm·, Wil-

Ham L. Prosser, as "preposterous rubbish." W. Prosser,
Law of Torts (4th Ed. 1971) § 61, p. 397. Indeed, we
conclude that, in an emergency situation, it is tmlikely
any person would be hesitant to call for help because
they are concerned about liability for potential iitjmies
to public safety personnel.
We note that the concmTence disagrees with this
conclusion. Although a majo1ity ofjmisdictions employ
the firefighter's rnle, there are many that do not. u In
total, eighteen states have abolished the firefighter's
rule, severely limited its application, or have not
addressed it at all. 12 See Apodaca v. Willmore, 306 Kan.
103, 114, 392 P.3d 529 (2017). We have not been able
to find, and the concmTence does not point to, any
evidence that there has been an effect on the residents
in these eighteen states that deters them from calling
for emergency assistance. Moreover, we cannot find,
and the concurrence does not point to, any evidence
of any significant detriment to society in tl10se states
tl1at have never adopted the rule. See generally Holmes
v. Adams Marine Center, Docket No. CV-99-239, 2000
WL 33675369 (Me. Super. July 17, 2000). 13
Although the concurrence c01Tectly states that we
provide no evidence to suppmt our agreement ,vith
Prosser, this is because tl1ere is no significant evidence
for, or against, Prosser's statement. Other jmisclictions
have either agreed ,vith his characterization; Christensen v. Mu·1phy, supra, 296 Or. 620; or disagreed ,vith
it; Fordham v. O/clroycl, 171 P.3d 411, 413 (Utah 2007).
No jurisdiction appears to have analyzed whetl1er the
absence of the firefighter's rule actually does deter people from calling for emergency assistance. The concurrence also fails to rebut om· approval of Prosser's
statement by pointing to any evidence to demonstrate
that the "chilling" effect on citizens has occurred anywhere else in the nation where the firefighter's rule has
been abolished or limited. It is important to note that
the firefighter's rule presently allows a police officer
or firefighter to bring clainIB for negligence that do not
involve premises liability. It is not a rule of absolute
liability for irtjuries to firefighters or police officers who
suffer an injury at a homeowner's residence due to the
negligence of the homeowner. If an injmy is suffered
,vithout negligence, the action is covered by workers'
compensation. We note that even the concmTence
would allow an action by a fu-efighter or police officer
against a homeowner for negligence that occmTed after
the police officer or firefighter arrived. We suggest that
most cases, as exhibited by the fact pattern in the present case, would fall into that categmy. The concmrence
would also allow an action, like the present case, against
a third party who was not involved in contacting the
police. It is simply inconceivable to us that someone
whose house is on fire will debate or hesitate in calling
the fire depaitrnent because he or she feai-s a firefighter
might b1ing some negligence action if injmy occm-s.

Instead, we presume that the primm1' concern of a
person whose house is on fire would be to act to protect
the health m1d safety of the people in the home and to
salvage the prope1ty.
The concurrence relies on Lodge v. Arett Sales C017J.,
246 Conn. 563, 717 A.2d 215 (1998), to suppott its contention that this cowt has previously relied on this
policy rationale to suppott the firefighterls rule. We
disagree. As this cowt explained in its opinion, Lodge
did not involve the application of the firefighter's rule.
Specifically, this cowt explained as follows: "In
Furstein, we analyzed the firefighter rule, which gives
a firefighter the status of a licensee in a personal injw,'
action against a landowner for hm111 sustained dwing
the comse of duty. Fnrstein v. Hill, supra, 218 Conn.
615-16 .... The firefighter rule is not directly applicable in tlus case because this is not an issue of landowner liability, and we decline to extend the rule to
the present situation. Its rationale is, however, instrnctive for w1derstanding the policy issues relevant to compensation of firefighters injmed in the line of duty.
We concluded tl1at limited liability was appropliate in
Fnrstein . . . and Roberts . . . because (1) the
natme of a firefighter's work is inherently hazardous
and the choice of tl1at occupation is akin to assumption
of the lisk, and (2) firefighters are adequately compensated for the job they petfotrn and are able to recover
workers' compensation for irtjuries sustained in the
course of their employment.... Both of these public
policy considerations m·e equally relevm1t to the question of whether, as a matter of policy, the defendants
should be liable for the wuoreseen consequences of
their negligent transmission of a false alarm." (Citations
omitted.) Loclge v. Arett Sales Cmp., supra, 580-81 n.12.
Accordingly, we conclude that the well reasoned analysis of Levancloski, not Loclge, is central to whether to
apply the firefighter's rule in the present case. Furthermore, even in Lodge, we acknowledged that this court
declines to extend the firefighter's rule beyond landowner liability. Id., 580 n.12.
In Lodge, firefighters were responding to a fire almrn,
which was in reality a false alarm, and the fire engine's
brakes were defective. Id., 566-70. TI1e defective brakes
caused an accident, which injmed and killed firefighters. Id. TI1is comt mentioned the public policy arguments in support of the firefighter's rule in one
paragraph, but it was not the p1inlm1' rationale behind
the conclusion in Loclge. Id., 579-81. This comt reasoned that inlposing liability on the alarm company
would be too far removed from t~e hm111 incurred. Id.,
582-84. The concern of having a "chilling" effect on
alann companies is fully justified in the circumstances
of Loclge. Specifically, if this comt had allowed a claim
to proceed against the alarn1 company in Lodge, it
would have forced alarn1 companies to be responsible
for monitoring and maintaining the brakes of emer-

gency response vehicles to ensme they would not crash.
Such a result would be absmd and would tlu·eaten the
viability of fire alam1 companies. Id., 584-85. This cotut
was not referring to the "chilling" effect upon society
in regard to calling for help if a negligent resident could
be held liable for directly harming emergency responders, but specifically stated that the decision was based
on liability "for those consequences that are not reasonably foreseeable, but, rather, are significantly attenuated from tl1e miginal negligent conduct . . . ." Id.,
584. In circumstances where there is a direct causal
relation between tl1e tortfeasor and the hmm suffered
by the claimant, like the present case, Lodge is not
persuasive and does not suppmt the position of the
defendru1t as the concmrence suggests.
The concern that limiting the firefighter's rule will
result in increased litigation is also not persuasive. As
this comt has recognized in other contexts, "rather
than unnecessruily and unwisely increasing litigation,
in1posing a duty in this case will likely prompt (people]
to act more responsibly . . . in the interest of preventing foreseeable hmm . . . ." Ruiz v. Victory Properties, LLC, 315 Conn. 320, 340, 107 A.3d 381 (2015).
This is consistent with "tl1e general tort policy of deter1ing similm· tmtfeasors from wrongful conduct."
Haynes v. Yale-New Haven Hospital, 243 Canu. 17, 23,
699 A.2d 964 (1997). This is also consistent witl1 "tl1e
general rule ofto1t liability that, as between an innocent
pmty and a negligent pmty, any loss should be borne
by the negligent pruty . . . ." Levandoski v. Cone,
supra, 267 Conn. 661.
Finally, we are not persuaded by the rationale tl1at
the firefighter's rule helps to avoid double taxation.
This asse1tion has its genesis in tl1e expectation that
"the public should [and does] compensate its safety
officers both in pay tl,at reflects the hazard of their
work and in workers' compensation benefits for injmies
suffered when the lisks inherent in the occupation
matelialize." Purstein v. Hill, supra, 218 Conn. 619. We
reject this argun1ent as contrmy to the elem· public
policy of General Statutes § 31-293, that "the third pruty
tortfeasor, and not the employer, shall be plimruily
responsible for beruing ilie economic loss resulting
from the tmtfeasor's negligence." Cruz v. Montanez,
294 Conn. 357, 383, 984 A.2d 705 (2009); see also, e.g.,
Dodd v. Middlessex Mutual Assurance Co., 242 Conn.
375, 384, 698 A.2d 859 (1997) ("(b]y allowing the
employer to take action in order to recover tl1e workers'
compensation benefits it was legally obligated to pay
to its injmed employee, the act ensme[s] that, as in an
action in tmt, the ultinmte loss [falls on] the wrongdoer"). All or virtually all of the towns and cities in
Connecticut self-administer ilieir workers' compensation insmance pla!lS. As a result, taxpayers' money is
spent when an injmed police officer tu1dergoes medical
treatment and receives indemnity benefits through

workers' compensation. An injured police officer who
is precluded from bringing a claim against a negligent
third party would frustrate the legislative intent and
public policy set fmth in§ 31-293 because the taxpayers,
through the municipality, would be unable to recoup
the money they spent on the workers' compensation
claim of the injmed police officer.
As this comt explained in Levandoski, "to the extent
that the firefighter's rule rests on the avoidance of double taxation of the landowner and the presence of workers' compensation benefits for the irtjmed fn'efighter or
police officer, the rationale does not apply to the present case. The defendant is not a taxpayer, as is a landowner who pays taxes on his or her property. Of comse,
although in any given case a negligent tmtfeasor who
irtjmes a firefighter or police officer may also pay taxes
to the local municipality, that fact would be wholly
fortuitous. The point of the rule, however, is that the
landowner who owes a lesser degree of duty to the
police officer who enters his or her land has that benefit
because, as a landowner, he or she also indirectly pays
the salary of the officer tlu·ough property taxes. Furtl1ermore, we are not persuaded that, simply because the
firefighter or police officer has recomse to workers'
compensation benefits, he or she should not also be
able to recover from a third paity based on negligence.
We do not ordinaiily put such an elevated bmden on
recovery where, for exan1ple, the third paityis a product
manufacturer, and we see no persuasive reason to do
so in tl1e context of the present case. In addition, as
the present case indicates, pemritting the plaintiff to
recover for the defendai1t's negligence will tend to
reduce workers' compensation costs by permitting the
plaintiffs employer to recoup those benefits." Levandoski v. Cone, supra, 267 Conn. 663-64.

Fmther, we recognize that most homeowners are
insmed against the lisk of people being irtjmed on their
prope1ty due to the fault of the homeowner. The homeowner is able to insme against such a 1isk. Therefore, it
hardly constitutes double taxation when a homeowner's
insmance cai·lier must pay money to a person irtjmed
on the homeowner's prope1ty due to the homeowner's
negligence. Given these facts, public policy considerations strongly suggest that the fiTefighter's rule should
be, at the very least, linlited to premises liability claims. 14
Altl10ugh the defendant points to several julisdictions
that have extended the fn'efighter's rule beyond premises liability clain1s, we note that some of those jmisdictions have not specifically rejected the doct1ine of
assun1ption oflisk as the legislatme has in Connecticut.
Fmther, we are persuaded by the reasoning of those
cases that have either refused to adopt tl1e fn'efighter's
rule at all or limited it to premises liability. See Tlwmpson v. FMC Corp., 710 So. 2d 1270, 1271 (Ala. Civ. App.
1998) (not adopted); Bath Excavating & Constrnction
Co. v. Wills, 847 P.2d 1141, 1146 (Colo.1993) (declining

to adopt); Holmes v. Adams Mari:ne Center, supra, 2000
WL 33675369 (noting that Maine has declined to adopt);
Hopkins v. Medeiros, 48 Mass. App. 600, 608-609, 724
N.E.2d 336 (2000) ( declining to adopt); Chi'i:stensen v.
1thwphy, supra, 296 Or. 620 (abolished); Minnich v.
Meet-Waste, Inc., 349 S.C. 567,575,564 S.E.2cl 98 (2002)
(declining to adopt).
Accordingly, we are persuaclecl by the plaintiff's argument that the present case is controlled by Levandoski.
To the extent that the clefenclant asserts that Kaminski
suppo1ts baning negligence claims against third paities
by public safety officers, we conclude that asse1tion is
foreclosed by Levandoski. As we stated in Levandoski
"[w]e disagree with the clefenclant's suggestion that we
ought to extend the fu'efighter's rule beyond situations
in which the plaintiff is iltjurecl while on the clefenclant's
Janel; instead, we agree with those jurisdictions that
have fran1ed the rule as one that relates specifically to
premises liability and defines the duty owed by an
owner or occupier of lancl." (Emphasis in 01iginal.)
Levandoski v. Cone, supra, 267 C01m. 664. We have
exantined the policy considerations that served as the
foundation for Levandoski, together with the additional
arguments presented by counsel in the present case.
We note that, because the clefenclant is urging us to
expand a c01mnon-law rule on the basis of public policy
considerations, the burden is on hin1 to persuade us
that the rule should be so extended. We declined to
extend the firefighter's rule in Levandoski. Likewise,
we conclude that the clefenclant has failed to convince
us that the firefighter's rule should be expanclecl in the
present case. Although the distinctions that existed at
conunon law when the firefighter's rule was first developecl-nan1ely, the distinction between a licensee and
an invitee-no longer appear to be used by many jurisdictions, the other policy considerations remain valicl. 15
In the present case, the plaintiff did not make any claim
that his irtjmies were caused by a defect in the premises.
Therefore, we conclude that the trial comt improperly
granted the clefenclant's motion to stdke. 16
The judgment is reversed and the case is remanclecl
for further proceedings according to law.
In this opinion ROGERS, C. J., and ESPINOSA and
VERTEFEUILLE, Js., concurred.
* The listing of justices reflects their seniority status on this court as of
the date of oral argument.
1 We note that Sepega's employer, the town,of Clinton, was granted permission by the trial court to inte1vene as a plaintiff in the present case. For the
sake of simplicity, however, we refer to Sepega as the plaintiff in this opinion.
2 The plaintiff appealed from the judgment of the trial court to the Appellate
Court, and we transferred the appeal to this court pursuant to General
Statutes§ 51-199 (c) and Practice Book§ 65-1.
1
We emphasize that Kaminski (l) involved a police officer, (2) was
decided before the firefighter's rule was extended to police officers, and
(3) did not involve the application of the firefighter's rule at all, but instead
involved the duty to warn a third party about a mentally ill person's propensity for violence. Kaminski v. Fairfield, supra, 216 Conn. 30. The concurrence relies upon dictum in Kaminski for the proposition that the

firefightcr's rule is grounded in a public policy of not discouraging citizens
from calling the police when needed. It i-; inte.resting to note that, one year
after our decision in Kaminski, this comt noted that "the firefighter's rule
adopted by this comt
. applies to police officers who are i.Jtjmed by
defective conditions on private property while the officers are present upon
such property in the perfomrnnce of their duties." FW'Stein v. Hill, 218
Corm. 610, 620, 590 A.2tl 939 (1991).
1
Lei:andoski, therefore, correctly identified U1e public policy principles
underlying the firefighter's rule as, unsurprisingly, being rooted in the law
of premises liability, because the firefighter's rule arose in that context in
Cormecticut Levandoski v. Cone, supra, 267 Cmm. 661---62. The concurrence
fails to address the "most compelling" pri.J1ciple, as explained in Levandoski,
which is that firefighters and police are licensees rather than invitees. Id., 662.
Once their duty as public servants is triggered, a landowner's or occupier's
consent is irrelevant to their power to enter land. In fact, once that duty is
triggered, an owner or occupier cannot exclude them from entering. Therefore, it would be unreasonable to impose a duty on owners or occupiers to
keep their premises free from defects, especially since such entries can
occur at any time of day or night. Imposition of that duty would require
owners and occupiers to keep the premises free of defect constantly. Id.
The concurrence instead focuses on two principles that Levandoski- considered less compelling------double taxation and assumption of risk Id., 662---63.
TI1e concurrence then criticizes Lemnd-oski's reliance on these principles.
By suggesting that these are the primary public policy principles underlying
this court's decision in Levandoski, the concurrence sets up a straw man.
We again emphasize that the holding in Levandoski-that the firefighter's
rnle should not be extended beyond the context of premises liability-is
not dictum. That was the precise is.sue this court identified as being presented
on appeal. It was also the is.sue that was argued by the parties in that case.
There is, therefore, simply no basis for characterizing the holding of this
court in Levand-0ski as dictum.
5
The concu1Tence asserts that Levandoski "stand{s) only for the limited
proposition that none of the public policies supporting the firefightcr's rule
precludes the imposition of a duty of care on suspected criminals who are
fleeing or resisting a police officer" and that "much of Le1.:and-0ski, echoed
by the majority in the present case, constitutes legally flawed dictum that
undercuts the duty analyses in Kaminski . . . and Lodge v. Arett Sal-es
Co1p., 246 Conn. 563, 717 A2d 215 (1998), which are based substantially
on the well established public policies that support the firefighter's rule,
especially that of encouraging our citizens to call for profes.sional help in
emergencies without fear of civil liability." Tite concu1Tence further asseits
that "[l]egislative action, as in some of our sister states, would be ideal for
making the appropiiate findings and aiticulating the contours of Connecticut's firefighter's rule .... Nevertheless, until such time as our legislature
can act, I would adopt a formulation of the fire.fighter's rule as a matter of
common law that encourages citizens to seek help in emergencies, while not
slamming the courthouse door to appropriate claims of our first responders."
(Footnote omitted) We disagree.
First, as a unanimous panel of this court explained in Levand-0ski, "[t]he
principal issue in [that case was] wheU1er the firefighter's rule should be
extended beyond the scope of premises liability so as to bar a police officer
from recovering, based on a claim of ordinary negligence, from a tortfeasor
who is neither an owner nor a person in control of the premises. TI1e
defendant, who is not a landowner or person in control of land, appeals
from the judgment of the trial court, following a jury trial, in favor of the
plaintiff, a police officer who was injured by the defendant's negligent conduct on the land of another person. We conclude that the firefighter's rule
should not be so extended and, accordingly, we affirm the judgment of the
trial court in favor of the plaintiff." (Footnote omitted.) Leva,ui-Oski v. Cone,
supra, 267 Conn. 654. Accordingly, we conclude that Levandoski is the
appropriate legal framework by which to analyze the present case and that
its holding that the firefighter's rule should not be extended beyond premises
liability was not dictum.
Second, to the extent that the concurrence asserts that detennining the
extent of the firefighter's rule is a legislative is.sue, we conclude that the
legislature's inaction since Levandoski is indicative of the legislature's validation of this court's interpretation of the firefighter's rule in that case.
Levandoski was decided approximately thirteen years ago. Over that time,
the legislature has not addres.sed our decision or passed any legislation to
overrule it. "Although we are aware that legislative inaction is not necess.arily
legislative affinnation . . we also presume that the legislature is aware
of [this court's} interpretation of [law], and that its subsequent nonaction

may be understood a5 a validation of that interpretation." (Internal quotation
marks omitted.) Caciopoli v. Lebowitz, 309 Conn. 62, 78, 68A.3d 1150 (2013).
By choosing not to legislatively ovenule Levandoski, the legislature has
acquiesced to this court's interpretation that the firefighter's 1l..l.le is limited
to premises liability. Indeed, one of the indicators of legislative acquiescence
to our interpretation of a statute is the passage of "an appropriate interval
[of time] to penult legislative reconsideration. . without corrective legislative action .... " (Internal quotation marks omitted.) Hllmmel v. Marten
Transport, Ltd., 282 Conn. 477, 494-95, 923A2d 657 (2007); see also.J,,Jstathiadis v. Holder, 317 Conn. 482,493, 119 A3d 522 (2015).
1be concurrence further states that it "respectfully disagree[ s] .. with
the analytical approach taken in the majority's opinion insofar as it follows
Levandoski and broadly holds that the firefighter's rule does not apply
beyond the limited context of premises liability." Tilere is nothing broad
about our interpretation of levm1doski. The concurrence reads into Levandoski an interpretatiml that the written words do not suggest. Tile concurrence suggests an alleged parade of horribles that transforms the firefighter's
rule far beyond its definition. The concurrence suggests, for instance, "that
the breadth of the majority's opinion carries with it numerous unintended
and deleterious consequences insofar as it invites first responders to bring
civil actions against victims of crime and motor vehicle accidents." TI1is
suggestion transfomls the firefighter's rule into a much broader debate
about common~law negligence, duty, and responsibility. 'Ibis suggestion
goes far beyond the facts of the present case and amounts to a general
advisory opinion.
As explained in Levandoski "[t]he common~law firefighter's rule provides,
in general tem,s, that a firefighter or police officer, who enters p~-ivate
property in the exercise of his duties occupies the status of a licensee and,
therefore, is owed a duty of care by the property owner that is less than
owed to an ordinary invitee." (Emphasis added; internal quotation marks
omitted.) Levandoski v. Cone, supra, 267 Conn. 653---54. The present case
involves the issue of whether a property owner who allegedly acted negligenUy after the police arrived could be liable. The dochine should be confined to the facts of the present case insofar as it involves a property owner.
Even the concurrence suggests that there could be liability in this instance.
While the concurrence is content to criticize the "legally flawed dictum"
and "enors" of Levandoski, we rely upon it as controlling precedent on an
issue that is precisely on point with the present case. We also note that
Levandoski, which was written fourteen years after Kaminski and six years
after Lodge v. Arett Sales Corp., 246 Conn. 563, 717 A.2d 215 (1998), which
are both relied on by the concurrence, was a unanimous decision of this
comt written by Justice Borden. We further note that it would appear that
the concunence wishes to have the rule apply to all first responders, which
is an issue that this court has never addressed and is not at issue in the
present case. Although the concUITence does suggest that it "leave{s] to
another day the question of whether the firefighter's rule applies to emergency medical personnel," its reasoning would certainly apply to such individuals.
There is another important legal concept at issue in the present casenamely, stare decisis. As Chief Justice Rogers has noted in a recent concurling opinion, "[n]o judicial system could do society's work if it eyed each
issue afresh in every case that raised it. . . . Indeed, the very concept of
the rule of law lmderlying our own [cJonstitution requires such continuity
over time that a respect for precedent is, by definition, indispensable."
(Internal quotation marks omitted.) Sta.te v. Peeler, 321 Conn. 375, 378, 140
A.3d 811 (2016); see Planned Parenthood of Southeastern Pem1syl1.:ania v.
Casey, 505 U.S. 833, 854, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992); see also
George v. Ericson, 250 Conn. 312, 318, 736 A3d 889 (1999) ("Stare decisis
is justified because it allows for predictability in the ordering of conduct,
it promotes the necessary perception that the law is relatively unchanging,
it saves resources and it promotes judicial efficiency . . . . It is the most
important application of a theory of [decision-making] consistency in our
legal culture and it is an obvious manifestation of the notion that [decisionmaking] consistency itself has nonnative value." [Citation omitted; internal
quotation marks omitted.]).
"While stare decisis is not an inexorable conunand ... even in constitutional cases, the doctrine carries such persuasive force that we have always
required a departure from precedent to be supported by some special justification." (Citations omitted; internal quotation marks omitted.) Dickerson
v. United Stat.es, 530 U.S. 428, 443, 120 S. Ct. 2326, 147 L. Ed. 2d 405
(2000). "Such justifications include the advent of subsequent changes or
development in the law that undermine a decision's rationale ... the need

to bling [a decision} into agreement with expeiience and with facts newly
asce11ained .
and a showing that a pmticular precedent has become a
detiiment to coherence and consistency in the law .
." (Citations omitted; internal quotation mmks omitted.) Payne v. Tennessee, 501 U.S. 808,
849, 111 S. Ct. 2579, 115 I... Ed. 2d 720 (1991) (Marshall, J., dissenting); see
also State v. Peeler, supra, 321 Cmm. 378-79 (Rogers, C. J., concurring).
We conclude U1at the present case does not present any special justification
that would support a departure from this comt's precedent and require this
court to ovemde Levandoski.
The concurrence would overrule Levandoski "insofar as it stands for the
broad proposition that the firefighter's rule does not extend beyond the
context of premises liability." As we have explained previously herein, the
proposition that the firefighter's rule does not extend beyond premises
liability is, indeed, the precise holding of Leiv:rndoski. Accordingly, the concurrence in actuality calls for Lei·audoski to be overruled because, according
to the concllrrence, "many aspects of Levandoski are clearly wrong .... "
(Internal quotation marks omitted.) We disagree. Levandoski provided a
thorough and detailed analysis of both the history and policies underlying
the firefighter's rule. Although the fear of civil liability was not discussed,
we are not convinced that there is any proof that this concept actually
exists. It is the defendant's burden to persuade us to depart from precedent
and extend the rnle. Tiw defendant has failed to do so. TI1ere is no empirical
proof that convinces us that we should extend the rule and ignore existing
precedent. In short, we conclude U1at Levandoski was not wrongfully
decided. Further, we refuse to accept the concurrence's baseless contentions
that Levandoski is "legally flawed" and contains "errors."
6 TI1e concurrence relies on this court's decision in Kaminski to support
its claim that the firefighter's rnle encourages citizens to call for help.
Specifically, the concurrence quotes Kamin.ski's descliption of the fact that
"the defendant, an armed police officer, came to the plaintiffs' home in the
course of his professional responsibilities to assist in dealing with the crisis
to which the team had been alerted," and this court's statement that "[f!undamental concepts of justice prohibit a police officer from complaining of
negligence in the creation ofthevezy occasion for his engagement." Kaminski v. Fai1field, supra, 216 Conn. 37-38. The concurrence reasons that,
"Kaminski is significant because it is our seminal recognition, as a matter
of public policy, of the benefits of encouraging our state's citizens to seek
assistance from our cmmnunities' first responders, rather than stoking a
fear of liability that would create incentives for delayed calls, self-help, or
both." We disagree. These statements from Kaminski do not support the
policy argmnent that the concurrence claims is at issue, but instead are
"redraped [arguments] drawn from ... in1plied assumption of risk" Chri.sten.sen v. Mwphy, 296 Or. 610, 619, 678 P. 2d 1210 (1984). This language
from Kaminski can be phrased another way-namely, that Ute plaintiff, by
agreeing to be a police officer, assumed the 1isk of encountering violent
people and possibly being injured. As we explain subsequently in this opinion, the assumption of risk doctrine has been abolished in Connecticut. See
General Statutes§ 52-572h (l). Although we agree with the concurrence that
the abolition of assumption of risk alone does not warrant the preclusion
of the firefighter's rule beyond premises liability cases, the assumption of
risk doctrine should not be the basis upon which we decide cases involving
the fuefighter's rule.
We also agree with the concurrence that "if an individual fails to warn
of known, hidden dangers on his premises or misrepresents the nature of
[aj hazard" and "such misconduct causes [an) injury to Ia firefighter]," there
should be an exception to the fuefighter's rule that allows a civil action by
the fuefighter.
We take issue, however, ,vith the assertion by the concurrence that our
application of the fuefighter's rule represents economic classism insofar as
it gives tort immunity only to landowners. We have raised the issue of the
questionable continued vitality of the rule and suggested that we are not
reaching this issue only because it has not been raised by the parties. See
footnote 15 of this opinion. Further, we have suggested that the classification
of the type of person entering on property and the respective duty a landowner may have to that individual seems to be a concept no longer accepted
by a majority of states. See, e.g., Berko v. Freda, 93 N.J. 81, 85, 459 A2d
663 (1983). 1l1e concurrence seems to suggest a good reason to do away
with the fuefighter's rule entirely, instead of extending it in the absence of
sound empirical evidence to support the extension. What the concurrence
neglects to observe is that the burden of persuasion to extend this doctrine
is upon the person seeking the extension, not the person relying upon
existing case law. In the absence of empirical evidence that people do
not call emergency personnel because they are afraid of civil liability, this

extension must fail for lack of persuasive proof.
Further, the concurrence cites Baldonado v. El Paso Natural Gas Co.,
143 N.M. 288, 176 P.3d. 277 (2008), in support of a "policy-based approach
to the fircfightcr's rnle." In that case, a nahual gas pipeline exploded killing
twelve members of an extended family who were camping at a nearby
campsite. Id., 290. Tite plaintiffs, who were first responders, claimed that
they suffered e:,,,ircme emotional distress in wihwssing the ittjmies suffered
by the victims when the plaintiffs assisted them after the explosion. Id.
The New Mexico Supreme Court adopted a policy based approach to the
firefighter's rule and held that a firefighter may recover damages if such
damages were proximately caused by (1) intentional conduct or (2) reckless
conduct, provided the harm to the firefighters exceeded the scope of risks
inherent in the firefighters' professional duties. Id. Applying this ntle to the
case before it, the New Mexico Supreme Court concluded that the firefighters
had properly pleaded a claim for intentional infliction of emotional distress.
Id. It is interesting that the court noted that "specific duties [of a home-owner]-to warn of hidden hazards and to accurately represent the nature
of a hazard-are distinct from the conduct that brings fuefighters to the
scene, and thus fall outside the scope of [the] rule." Id., 292. Tims, the failure
to wam descriptions in the concurrence's hypothetical would appear to be
outside the scope of the rule in New Mexico. Further, we note that, pursuant
to Clohersy v. Bachelor, 237 Conn. 31, 56, 675 A2d 852 (1996), recovery for
negligent infliction of emotional distress requires proof of the following: (1)
the bystander must be "closely related" to the victim; (2) the bystander's
emotional injrny must be "caused by the contemporaneous sensory perception" of the event that causes the i..ltjury; (3) the ittjury must be "substantial,
resulting in [either] death or serious physical injmy"; and (4) the bystander
must have sustained a "serious" emotional injury that is "beyond that which
would be anticipated in a disinterested ,vitness and which is not the result of
an abnormal response." Ukewise, in order to establish a claim for intentional
infliction of emotional distress, the plaintiff must establish four elements:
"(l) that the actor i..lttended to inflict emotional distress or that he knew or
should have known that emotional distress was the likely result of his
conduct; (2) that the conduct was extreme and outrageous; (3) that the
defendant's conduct was the cause of the plaintiffs distress; and (4) that the
emotional distress Sustained by the plaintiff was severe." (Internal quotation
marks omitted.) Appleton v. Board of Education, 254 Conn. 205, 210, 757
A2d 1059 (2000). It is therefore doubtfttl that, under Connecticut law, a
policeman or firefighter would be able to present a claim for negligent or
intentional infliction of emotional distress, regardless of the firefighter's rule.
7
General Statutes § 52~572h (l) provides: ''Tite legal doctrines of last clear
chance and assumption of risk in actions to which this section is applicable
are abolished."
g It is also interesting to note that, while it may appear that the old
distinction bet\veen licensees and invitees are disapperuing, that policy
argwnent may provide stronger support for abolishing the firefighter's rule
entirely. Indeed, because one of the very foundations for the firefighter's
rule is disappearing, perhaps it would be better to examine each claim on
the basis of an ordinary negligence test and allow cases to proceed on
that basis.
9 We note that, although some refuse and recyclable collectors are
employed by private companies, some also work in the public sector.
10
We note that General Statutes§ 7-433c (a) provides for certain workers'
compensation benefits for police officers and firefighters that are disabled
as a result of hypertension or heart disease. The benefits of this provision,
however, have been limited by our legislature to those employed before
July 1, 1996. See General Statutes§ 7-433c (b).
11 "[M]ore than [thirty] jurisdictions in the United States have adopted the
firefighter's rule . . . . Approximately [ten] states do not appear to have
addressed the firefighter's rule at all. Of the remaining states, Florida, Illinois,
Massachusetts, Minnesota, New Jersey, and New York have abolished or
severely limited the rule by statute. . . . Oregon and South Carolina have
abolished or declined to adopt the firefighter's rule by judicial decision."
(Citations omitted.) Apodaca v. Willmore, 306 Kan. 103, 113-14, 392 P.3d
529 (2017).
12 The concurrence asserts that the "overwhelming majority of other courts
continue to hold that encouraging citizens to call for help without fear of
liability, even for emergencies of their own creation, remains a paramount
public policy." None of the cases cited by the concurrence, however, specifically focuses on the public policy rationale of encouraging society to call
for help except for a quick mention. Of specific note is the concurrence's
reliance on Berka v. Freda, supra, 93 N.J. 81, and Lanza v. Pol.anin, 581

So. 2d 130 (Fla. 1991), where the New Jersey and Florida Supreme Coutts
examined the public policy argmnents behind the firefightcr's rule and
approved of the policy rationales. Those cases, however, have been superseded in both states by legislative action abolishing the firefighter's rule.
See rla. Stat. Alm. § 112.182 (1) (West 2014); N.J. Stat. Ann. § 2A:62A-21
(West 2014). While New Jersey and Florida courts may have decided that
the public policy w;:is in favor of the fircfighter's rnle, it is the proper role
of the legislature to make those detenninations, and the legislative bodies
in those states decided that the public policy rationales did not support
continuation of the firefighter's rule. See Campos v. Coleman, 319 Cmm.
36, 65--67, 123 A3d 8!".>4 (2015) (Zarella, J., dissenting). TI1e concurrence's
reliance on Steelman v. Lind, 97 Nev. 425, 634 P.2d 666 (1981), is misplaced
as well, since U1e Nevada legislature examined the public policy rationales
and felt that this concern was not so important so as to permit the continued
expansion of the firefighter's rule, although the rule was not completely
abolished. See Nev. Rev. Stat. § 41.139 (2015).
n To be clear, we are not advocating for the complete abolition of the
firefighter's rnle in this opinion. The issue has not been raised by the parties.
We only mention these other jurisdictions for a broader view of places that
are apparently unaffected by the lack of the firefighter's rnle.
ll Even in premises liability cases, however, the double taxation argument
fails because, as mentioned previously in this opinion, most homeowners
have insurance to cover people who may be injured on their property through
the homeowner's negligence.
10
In fact, the policy considerations are more supportive of a complete
abrogation of the rnle than an expansion of same. However, because that
issue is not before us in the present case, we leave the question of the
continuing vitality of the firefighter's rule as to premises liability for
another day.
16
The concurrence provides a litany of possible cases that could occur
as a result of this opinion, and, although we will not comment on every
single possible hypothetical suggested, we feel that they are less than re alts tic
considering that our opinion does not abrogate traditional elements of a
negligence action. This opinion speaks only of the duty owed to a police
officer and whether the trial court's judgment granting the motion to strike
was legally correct. Consequently, many of those cases to which the concurrence refers may lack the other elements necessary to maintain a negligence
action. The concurrence even admits as much, but still asserts that our
opinion is in1proper because it will give these cases their "ill-deserved day
in court." We fail to see how someone exercising their right to have an issue
adjudicated, mtless it is a frivolous claim, should be considered an "illdeserved day in court."
One possible "ill-deserved" case suggested by the concurrence is that an
emergency medical technician could bting an action for injuries arising
from a patient's negligence. Tile concurrence fails to realize that emergency
medical technicians are not barred by the frrefight-er's rule in Connecticut
and have brought actions for injuries caused by negligence in the past. See
Nagy v. 1\1-senaul-l, Superior Court,judicial district of Windham, Docket No.
CV-14-6007793---S (May 21, 2015) (60 Conn. L. Rptr. 389). Professor Robert
H. Heidt, whom the concurrence cites, refers to another situation where an
emergency medical technician in Connecticut brought an action against a
heart attack patient after the emergency medical technician slipped on the
patient's staircase. See R. Heidt, "When Plaintiffs Are Premium Planners
for Their Injuries: A Fresh Look at the Fireman's Rule," 82 Ind. L.J. 745,
784 n.143 (2007); see also J. Dee, "Are Homeowners Liable for Rescuers'
Injuries?" Hartford Courant, April 2, 1999, p. Al. The legislature did not
pass any legislation in response to thls highly publicized incident, however,
and emergency medical personnel are still permitted to bring an action
against a negligent patient, which is in direct contrast to the concurrence's
assertion. Despite this, we have not seen a significant rise in litigation
regarding negligently i1tjured emergency medical personnel, and there is no
evidence tcr suggest that a chilling effect on citizens' request for emergency
medical assistance has occurred. Other jurisdictions have also refused to
extend their respective firefighter's rules to emergency medical personnel,
and there has not been any apparent deterrent effect for emergency medical
assistance in those jurisdictions. See Sallee v. GTE South, Inc., 839 S.W.2d
277, 278 (Ky. 1992); Kou:alski v. Grat.opp, 177 Mich. App. 448, 450-52, 442
N.W.2d682 (1989); Krau.sev. U.S. Truck Co., 787 S.W.2d 708,713 (Mo.1990).

